DRAFT AGENDA

NATIONAL FORESTRY WORKERS CONFERENCE

fuesday, Auqust 26, 1997

>losed meeting with Federal and State staff
(Facilitor: Ms. Charlene Giles)

Nelcome and Briefing on GAL

Jpen discussion/questions on GAL

Jreak

Jpen discussion/questions on GAL

unch

Aartinez Court Case and Open discussion/questions
on GAL

Vednesday, August 27, 1997

sriefing for Employers and Worker Advocates

ireak

)pen discussion/questions on GAL
Employers, Worker Advocates, Federal and State Staff)

unch
emonstration of Planting Tools
IS issues related to forestry workers

pen discussion/questions on GAL
(Employers, Worker Advocates, Federal and State Staff)

awursday, August 28, 1997

losed meeting with Federal and State staff to discuss changes to GAL
ote:

Regional Monitor Advocates are welcome all three days

9:00-10:00

10:00-10:45
10:45-11:00
11:00-12:00

12:00-1:30
1:30-4:00

9:00-10:00
10:00-10:15

10:15-12:00

12:00-1:15
1:15-2:15
2:156-2:45

2:45-4.00

9:00-12:00

NS and Wage and Hour representatives will be in attendance to serve as a resource on August 27th.




DIRECTIVE : GENERAL ADMINISTRATION LETTER NO. 1-95, Change 1

TO : ALL STATE EMPLOYMENT SECURITY AGENCIES

FROM : BARBARA ANN FARMER
Administrator .
for Regional Management

SUBJECT : Procedures for H-2B Tempi
Nonagricultural Occupati

1. Purpose. To add "D. Forestry Wor 0 the list of
nonagricultural occupations which varyfr !

1-95 procedures and to provide instr
processing of applications for th

2. References. Title 20 CFR ,
214.2 (h), 408 FR 2587, GAL N*

656.40, 8 CFR

" Tree Planter

ig (459.687-010) have many
t so classified under
Fair Labor Standards Act
tion and Nationality Act

e H-2A visa and must be

ourt decisions (Bresgal v.

1987) and Bracamantes v.

(5th Cir. 1988)) directed the

3. Background. Although ;
(452.687-018) and Labor
similarities to agricu}
either the Internal R
(FLSA) .

nonagricultural occupations and also often
te itineraries, these applications cannot be
‘essed according to the general procedures for
These special procedures are intended to
differences in processing Forestry Worker H-2B

is from other H-2B occupations.

4, Action Required. State Administrators are requested to
inform staff of the attached procedures for processing
applications for Forestry Workers.




5. Inquiries. Direct questions to the appropriate Regional

Certifying Officer.

c
6. Attachment.
Forestry Workers.

Procedures for processing applications for

:

;
;
;




Attachment A to GAL No. 1-95

IX. Applications Requiring Special Processing (continued)

D. Forestry Workers.

1. General - Tree planter and related forest pations are
to be processed as H-2B. Because the o
and applications in one State can have,
other States, the SESA should immedia

Certifying Officer upon receipt of a

2. Operating Procedures - The follo
format of frequently asked questions &
checklist for staff who process forestry ré
applications. The responses reflegliy
processing of these application

a. WHEN IS A TREE PLANTER dF ‘ TION ACCEPTABLE AS
AN H-2B APPLICATION? .i°

.5 possible that some forestry employers
teria for relatively short itineraries.

nt Need: It is highly unlikely forestry
uld meet this criteria.

0 Intermif
employers

al Need: It is clear that tree planting is a

1 activity which is determined by climatic
tions. The appropriate time for tree planting occurs
ce, or in some locations, twice a year. However, in
making a determination as to whether a tree planting
application is temporary based on seasonality, the total
employment opportunity must be considered.




In the case of Tree Planters, the employer (contractor) bids
on a sequence of contracts, linking each seasonal activity
into an. itinerary of a number of months. Since tree
planters are covered by MSPA , the MSPA definition of "on a
seasonal or other temporary basis" cited at 20 CFR 655.100
provides guidance for determining whether the job offer is
for temporary employment. The MSPA definition, in relevant
part, provides that " (a) worker who moves from on easonal
activity to another, while employed in agrigultug#® or '
performing agricultural labor, is employe seasonal
basis even though he may continue
major portion of the year."

However, the phrase "major port
encompass the entire year, virt
almost the entire year. Regiona:
National Office if they need furt
whether or not a particular fore ' ‘arary constitutes
temporary employment:

MUST AN EMPLOYER BE REGIS RED:
CONTRACTOR?

Yes. If the employer: :d, the application
should be returnedgii: y: rwith the notification
that the SESA ca > accefit j order for this occupation
from an employer is & : i :

All starting locations in all itineraries (crews)
in a Master Order must be in one ETA Region.

ii) It must be filed in the State where the largest
number of job opportunities (defined as the first
location in the itinerary) occurs from the total
of all crews or itineraries.




iii) It must consist only of crews working for one
employer, and

iv) The total range of the crews' start dates
cannot be greater than 14 days.

The following examples demonstrate when a Maste
acceptable and when it is not.

EXAMPLE 1: MASTER APPLICATION

ITINERARY 1

Crew One 200 wor
Alabama

Tennessee
Georgia

ITINERARY 2

2/28/97
3/15/97
3/30/97

© O ¢
T
1

100 workers

2/14/97 - 3/206/97
Carolina 3/21/97 = 4/10/97

The employér may file a Master Order with ETA Region IV
since alléftarting location States are in Region IV. The
mployex fiust file with Alabama, since 200 workers in Crew
#°100 workers in Crew Three clearly is the majority
orkers) of total job opportunities (550 workers).

n though the second crew will work in Texas (Region VI),
it is not at a starting location.




EXAMPLE 2: INDIVIDUAL APPLICATIONS

ITINERARY 1

Crew One (150 workers)

Arkansas
Texas 3/19
Oklahoma 4/1

ITINERARY 2
Crew Two (275 work
Idaho g 15/97
Oregon 7
Washington
ITINERARY 3

3/29/97
4/14/97

t regions and b) The start dates of
: gion VI are more than 14 days apart.

eyver must file three separate orders:
eraries 1 and 3 in Region VI (in Arkansas),
ary 2 in Region X (in Idaho).




- What is the employer's tax account number?

- How will workers be assigned?

- What is the need for a particular number of workers?
- What is the planting season?

If a SESA or Region has a question or concern not under ETA's
jurisdiction (e.g., housing), the SESA or Region should forward
the question or concern to the appropriate agency

Wage and Hour must receive a copy of all certlf ons from the

Regional Office.

SESAs should also process the applicaf
III,




